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gjt{ qftF Tg wft@-qTtqr + q+Rh 31svq mar { at qI IV qTjqr qT vfl wrTfRIft dtt qVTjT w vvq
wf&qTaqtwft@©q©yOwr gIrlmwla6tv6ari,qVTfbqtwig +fRw8v6m el

Any person aggrieved by this Order-in-Appeal may . file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

wna vt©N vr !qftwr ql+qq:-

Revision application to Government of India;

(1) iRgbrRqrTqqFqgf©Wr,1994=Etunr %Ka;W gzw w vwff +gIt gTRtd urn+t
Tv-nra + v qq vw + gnR !qftwr WTqqT wgftq tif%, vm wwi, fRv +qr@q, uwm ftvm,
BigTIM, #tmfhr vm, +Tq IIFt, T{ft®ft: 1 rooor=$t=FtqFftqTfiT ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl nq =FI €rft + Wi+qVqqdt€Tf%mI©t+fQM WTWHn©q©HWiq vr fM
wvwH+FIt wrnrntvBTavRrEvvFt +, qr f#a wrrrHvrwvn+qT%q€f#tftqTugTt+
TriM WTnrn+€rqr€=Ftvf#nbfttm bq #1 -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

wrar +4T@fMa?m yew +fhdfRz qm w uqnT%fqfWr taPiRrqr©q#w7 w
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) qf+qre–hwryvarTfhfbn wrw +qT@ (bm vr pm #t)fhlfvfqTn Tvr vm 81

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) #fbI una=Ft©qm©qh Iwm+f®©r V#tbftZVFq=Rq{!#trq+WfiW qt SIr

wraP+fhmbj6Tfhr WIn,wftv%©uqTf\v+rvqqqt TrvN#fRvgf§fMT (+ 2) 1998
UFa 109 nTfRIwfM{ TlgOt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) biN mTr& TW (wftv) fhmqdt, 200r bfbIT 9 + gmtv f+ftffgwqq fw it{-8 + fr
vfwit t, +fqv grier % vfl greer #fqv ftqbF & dtv qm h $fTVqd-mtV IT{ wtb w&qr =R qt-fr
xfmit b vrq ufRv gr+qq fbIT vr+r qTfhl wh vr% vmr I +r t@r qfnf + +wta wra 351 it
ftafft7=Rby'TmqhH® + vr% ant-6qmn qt vfl gtO+Inf@I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf+rrwjqq#vrq qd+gw aqq+ vr©wrtn©rtqq8ut@rt200/- =MEV,In#t
vw 3RTVd$rwT6ql'qvr©+@ru€rfr looo/-#t=$tV'$=TVTr=ETVRl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or IQss and Rs. 1,000/- where the aInount involved
is more than Rupees One Lac.

tfhnqr©,#fhruwqq RFvq+tqT%<wR#hqmf#qvrhvft3rft©:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

( 1) +.ib wqrqq qF'r qfhf+rw, 1944 =h wra 35-dt/35-vii Ma:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3nfRf87qfHq + qVTl' gjTTt b mm =Ft wfM, wftBit h qpr+ + tfhn qyq, iT'fkr
mgm qfq Id &wm wftdhr qwnf$nw (ftea) #t qf%m Mr =ftfbm, g6VqmTV tf 2:"1 mrr,
<twat vm, war, ftt%tTFn, W§VqTVTq-3800041

To the west regional bench of Customs, ExciFe & Service Tax Appellate Tribunal
(CESTAT) at 2''dfloor, Bahumali 'Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of

Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place &rhere the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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(3) Tft A WItT + q+ IF wtqft vr watqr BIRT i at srMF Iq glut + f+7 =Rv qr vrTTT wtb
br + Rin vm qTfijT qv vw % Ot gq vfl f+ fbIT qa qM & qq+ + f+v VqTffqft wftTfhi

dtqtfbq<ul=#v6 wftavrh€hrvt6n dIR%©rMfbnvrw el

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 laos fee of Rs. 100/- for each.

(4) qrqr©T Tan qfifM r970 qqr tRftfbv =Ft vaSt -1 % +mfa fi8fftv fbIT wn an
BiTlot vr lg©TiW qqTf+gIft fUn nfbmft b mtV + + nbr =Et tV !ahH v 6.50 q& %r VmTV

qfqftwwn8qTqTfjq I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) Iq aiddfbz wmi =itfWm$tin+fhMt #tax ft wm ©mfVaf§i=ITvrmjqt fbu
Tell, b;fh©wqq gw v++qwHWftTfhqwrTf§qwr (qBlffRf#) fhm, 1982 + Rfid{I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tfhrT Tal, #.dkr©qrqqqrvq R+8wwwfWrqmTfhRwr (fRI:h) I{# vfl wftqt#qwr&
+ q&Nh (Demand) IN & (Penalty) qr 10% d gRT nTT ©fhITf {1 €THtf%, wf£M6T x+ BMT

10 qfEg Hq {I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

tF'thr mTR !wE all +qTqK bataiT, qTTftV 6hTT q&r qt qPr (Duty Demanded) I

( 1) @ (S„tion) IID hw fi8fftv tIfPr;

(2) f+n Tm 87+ahftz#tufim;
(3) hTqa hf& fhHt bfbFI 6 % ®abr ITfirl

q6 sf vw 'df87wft©’tqq+l$vqr =Ft VenN wfM’nfbvqt+#fRvlf qTfvnfhn
Tm iI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cen%t Credit Rules.

(6) (i) ®wtw ii vft w+tqvTfhrwr%vq% qBtqrv–B wgn qral qr wr MeV ET?t #hr fbUTTV

T=r& 10% !TmTvw3itr q§t+q©@Vf8qTfRV©79@TblO%!'TVTT qt#tvr@M81

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or (©wapenalty are in dispute,
or penalty, where penalty alone is in dispute.”

bad
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F.No. GAPPL/COM/STP/41 14/2023-Appeal

ORDER-IN-APPBAL

The present appeal has been filed by M/s. Malgudi Rasoi

Private Limited, 239, Manekbaug Society, Ambawadi, Ahmedabad-

380015 (hereinafter referred to as “the appellant”) against Order-in-

Original No. CGST-VI/Dem-63/Malgudi Rasoi/AC/DAP/2C)22-23

dated 29.08.2022(hereinafter referred to as “the impugned order”)

passed by the Assistant Commissioner, Central GST, Division VI,

Ahmedabad South (hereinafter referred to as “the adjudicating

authority ”\ .

2. Briefly stated, the facts of the case are that the appellant did

not obtain service tax registration or pay service tax despite earning

substantial service income as per information received from Income

Tax Department. They are holding PAN No. AAICM1222:B. Despite

reminders and requests for documentation, the appellant failed to

submit required details. The service tax liability for the Financial

Year 2014-15 was calculated based on income reported by the

InCome Tax Department. On scrutiny of the data received from the

Central Board of Direct Taxes (CBDT) for the Financial Year 2014-

15, it was noticed that the appellant had earned an incorne of Rs.

. 14,87,880/- during the F.Y. 2014-15. Accordingly, it appeared that

the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained Service Tax

Registration nor paid the applicable service tax thereon. The

appellant were called upon to submit required documents for the

said period. However, the appellant had not responded to the letters

issued by the department. As per the information/data received by

the Income Tax Department, the appellant’s service tax amount,

totaling Rs. 1,83,902/-, was subject to recovery along with interest

and penalties.
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2.1 Subsequently, the appellant were issued Show Cause Notice

bearing F.No. V/WS06/O&A/SCN-221/2022-21/WS0603 dated

24.09.2020, wherein:

a) Demand and recover an amount of Rs. 1,83,902/- for the

period Financial Years 2014-15 under proviso to Sub Section

(1) of Section 73 of the Act along with interest under section 75

of the Finance Act 1994 (hereinafter referred to as 'the Acf ) .

b) Impose penalty under the provisions of Section 70, 77(1) and
78 of the Act.

2.2 The Show Cause Notice was adjudicated vide the impugned

order by the adjudicating authority wherein:

a) The demand of service tax amounting to Rs. 1,83,902/- was

confirmed during the F.Y. 2014-15 under section 73(1) of the

Act by invoking extended period along with interest under
section 75 of the Act.

b)

C)

Penalty amounting to Rs. 10,000/- was imposed under Section

77(1) of the Act.

Penalty amounting to Rs. 1,83,902/- was imposed under
Section 78 of the Act.

d) Late fees amounting to Rs. 40,000/- was imposed under
Section 70 of the Act read with Rule 7C of the Service Tax

Rules, 1994.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal on the following grounds:
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> Classification of service was not provided in the impugned

order.

> No recovery should be based on assumption or presumption.

> That the appellant demanded re-quantification.

> That the appellant was running a non-Air conditioner

restaurant business and they furnished schedule 7 of balance

sheet pertaining to Annual report for the F. Y. 2014- 15 wherein

they reiterated that it is nowhere found any air conditioner as

fixed assets.

> No reason provided for extended period. There is no intention

to evade duty. No interest or penalty is leviable on the

appellant. No adequate reason was provided for suppression of

facts.

4. The appellant were given opportunities for Personal Hearing on

13.02.2024. Miss Pooja Shah, Chartered Accountant, appeared for

personal hearing. She stated that their Restaurant was Non-AC so

covered in exemption. There is nowhere mentioned of AC in the fixed

asset schedule of their balance sheet, which is enough to prove that
the Restaurant is Non-AC.

5. 1 have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and
documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against

the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period Financial Years 2014-15 .

6.' Accordingly, I find that the following issues are required to be

decided by me (1) whether the Service Tax has been correctly
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demanded vi(ie the Show Cause Notice dated 24.09.2020, (2)

whether the contention of the appellant that the services provided

by them are exempted as per Serial No. 19 of the Mega Exemption

Notification No. 25/2012-ST dated 20.06.2012 as their Restaurant
is non-air-conditioned is sustainable or not.

7. 1 find that the appellant contended that they operated a non-air-

conditioned restaurant, which was exempted from service tax under

Serial No. 19 of the Mega Exemption' Notification No. 25/2012-ST

dated 20.06.2012, which is reproduced as under:

Services provided in relation to seruing of food or beverages by a

restaurant, eating joint or a mess, other than those having (i) the

facility of air-conditioning or central air-heating in any part of the

establishment, at any time during the year, and (ii) a licence to serue

alcoholic beuerages;

7.1 On going through the above mentioned provision, I find in

those circumstances when a service provider, not having the facility

of air-conditioners or central air heating system in any part of

establishment at any time during the year, would be eligible for

taking exemption benefit. I have gone through the evidence from

their Annual Report of F.Y. 2014-15, wherein as per schedule 7

(Fixed Assets) the appellant contended that they did not own any

air-conditioning or central air-heating systems and find that they
did not have air conditioned to be installed in the restaurant.

Therefote I hold that the services rendered by the appellant are

exempted in terms of entry No. serial no. 19 of Mega Exemption

Notification No. 25/2012-ST dated 20.06.2012. Due to the above

finding, I am of the considered opinion that the appellant are not

liable for service tax. Consequently the question of interest and

penalties also does not arise.

8. In view of above, I hold that the impugned order passed by the

adjudicating authority confirming demand I, in respect
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of job work income received by the appellant during the Financial

Years 2014-15, is not legal and proper and deserve to be set aside.

Accordingly, I set aside the impugned order and allow the appeal

filed by the appellant.

9. wftRHaf€rtr®f#tq{wftg%rfhmnwTtvuft%+f#nvrm{ }

The appeal filed by the appellant stands disposed of in above

terms .

(rm& aq)
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M/s. Malgudi Rasoi Private Limited,
239, Manekbaug Society,
Ambawadi, Ahmedabad-380015
Copy to :

To,

1)

2)

3)

4)

The Principal Chief Commissioner, Central GST, Ahmedabad Zone

The Principal Commissioner, CGST, Ahmedabad South

The Deputy / Assistant Commissioner , CGST, Division
Ahmedabad South

The Supdt.(Systems) App

on Website,

VI ,

3als Ah &abad, with a request to upload

Guard File

PA file


